Bl

( Sreier ) =t oI @yimon
- Office of the Commlss;on.er (Appeal), N *ﬁiTAX
- A FeEe, el ATgRTerd, TGS Eg‘fMARKET_

M}?ﬁ’ _ Central GST, Appeal Commissionerate, Ahmedabad
e S . SNTEE He, ToTed 9, IR SAGHIE 3C00R.

' CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

BB 07926305065- , . ohER07926305136

DIN- 20230364SWOOOOOOBCC8
- RS B TSI BERT

)

icl

%2/

wrser wen : File No : GAPPL/ADC/GSTP/2310/2022 -APPEAL - / fL(}"? o

adier sew s Order-In-Appeal Nos. AHM-CGST-001 -APP-ADC- 271 /2022-23

fifes Date : 29-03-2023 wmd i @ e Date of Issue = 30-03-2023
Al TARR TP gt (sider) grr wilke

Passed by Shri. Mihir Rayka, Additionél Commissioner (Appeals)

Aris'ing‘ out of Order-in-Original No. CGST-VI/Dem-08/ Bikes Auto/AC/DAP/2022-23
i 29.04.2022 , issued by The Assistant Commissioner, CGST, Division-VI,
Ahmedabad South ' . '

sermat @1 A wd war Name & Address of the Appeliant / Respondent

W/s. Bikes Auto, Ramkrupa,Nr. Vijay Cross Road, Opp. Gold Coin Flats,
Drive In Road, Navrangpura, Ahmedabad, Gujarat-380009

- {A)

= JME(Ee) & AR B oAt Reatad ol 7 3UgE W/
OTTRrRToT & THET 37Ul SR Y TRl ©l ' '

| Any person aggrieved by this Order-in-Appeal may.file an-appeal to the appropriate authority in the ‘

following way.

(i)

.| National Bench: or Regional-Bench of Appellate Tribunal framed under GST Act/CGST Act in the

cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

4 2017.

(i)

State Bench or Area Bench of Appéllate Tribuna!l framed uhder GST Act/CGST Act other than as
mentioned in para- (A){i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as ﬁrescribed under Rule 110 of CGST Rules, 2017

and shall be accompanied with a fee of Rs. One T ousand for every Rs. One Lakh of Tax or Input

Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee

_cIJ_IE] penal’éy determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
ousand. ‘

(B)

1 APL-05 online.

Appeal under ‘Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically or as may be notified by the Registrar, Appellate Tribunal
in FORM GST APL-05, on comimion ||;)ortal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a.copy of the order appealed against within seven days of filing FORM GST

1o

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after

paying - . A
() Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and :
(i) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed.

'v il} The Central Goods & Service Tax ( Ninth-Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided ‘that ‘the appeal to tribunal can be made within' three months from the date of
communication of Order or date.on which the President or the State President, as the case may be,
of the Appellate Tribunal enters office, whichever is later.
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"For elaborate, detailed and latest provisions relating.to filing of appeal to the appeliate authority,

the appellant may refer to the. webs‘ite‘_wﬁlﬁhcbic.gov.in. ) ,
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F. No. :GAPPL/ADC/GSTP/2310/2022-APPEAL

ORDER IN APPEAL

Brief Facts of the Case :- _ :

This appeal has been filed under Section 107 of the
Central Goods and Services Tax Act, 2017 (hereinafter referred to
as "the Act") by M/s. Bikes Auto, Ramkrupa, Nr. Vijay Cross
Road, Opp. Gold Coin Flats, Drive 1In Road, Navrangpura,
Ahmedabadv — 380" 009 (hereinafter referred to as "Appellant")
against the Order-in-Original  No. CGST -VI/Dem-08/Bikes
Auto/AC/DAP/2022-23 dated 29.04. 2022 (heremafter referred to
as "impugned order") passed by the Assistant Commissioner,
CGST, Division - VI, Ahmedabad South (herelnafter referred to as
"Adjudicating Authority").

2. Facts of the case, in brief, are that the appellant is registered
under the Central Goods and Setvices Tax Act, 2017 vide GST
Registration GSTIN No; 24AADFB4743N1zD. The appellant had filed
TRAN-1 on 12.10.2017 and had taken transitional credit of Central
Excise/Service Tax amounting to Rs.42,14,572/- (CGST) and
Rs.21,61,253/- '(SGST) in their electronic credit ledger under Section 140
of the CGST Act, 2017 and SGST Act, 2017. During verification it was
observed by the department that -

1. As per ST 3 return for. the period April to June 2017, the closing
balance of CENVAT credit of Service Tax was Rs. 4,398/- only,
whereas, the appellant has carried Sorward amount of Rs.5,843/- in
TRAN 1. Thus, they have wrongly carried forward excess credit of
Rs.1,445/- in TRAN 1 under Table S(a).

2. In respect of credit carried Sforward under Entry 7A of Table 7(a) of
TRAN 1  amounting to Rs.42,08,729/- all  duty paid
documents/invoices were verified as per guidance note dated
14.03.2018 issued vide D.O. F. No. 267/8/2018-CX.8 and it was
observed that they have wrongly carried forward credit of Auto
Cess amounting to Rs. 38,615/- as ITC in TRAN 1.

‘L‘“,

3. Thus, the appellant was ligble to pay/reverse the wrong t(yt,accug\d
forward amount of Rs.40,060/- (R.1445 + Rs.3861 5/ ) /alo?rg‘(

f "lt G’

applicable interest and penalty. ‘
Thereafter, in the subject matter, the Adjudicating Auth@

impugned order as under —
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L Confirm the demand of Rs.40,060/- out of Rs. 63 75,825/- [CGST
4214572 + SGST 2161253] as determined under proviso to Section
73(1) of the CGST Act, 2017 read with Rule 121 of the CGST Rules,

© 2017, v

ii.  Order to assessee to bay interest at applicable rate under Section 50
of the CGSTAct 2017 on the demand confirmed at (i) above.

lii. Imposed penalty amounting to Rs. 40,060/ - under Section 122 (1)(xvii)
- of the CGST Act, 2017 on the assessee,

3. Being aggrieved. with the * ‘impugned order” the ‘Appellant’ has
filed the present appeal on 29.07. 2022 on the following grounds —
- They engaged in dealership of Hero MotoCorp.

- During the transition to GST they transferred unutilized éredit of
Rs.6375825/- to the credit ledger in GST via Jiling of TRAN-1.

- Initially, Input Tax Credit lying under each head ie. CENVAT, VAT,

- including CESS’s etc. were .allowed to be transitioned to GST without
any restriction. However, CBIC introduced CGST (Amendment) Act,
2018 (31 of 2018) and made it applicable w.e.f. 01.02.2019 and
thereby inserted Explanation 3 to section 140 of CGST Act, 2017
clarifying the exclusion of any cess not specifi ically provided, from the
expression “eligible duties and taxes” to be carried Jorward under GST
with retrospective effectie w.e.f. 01.07.2017.

- Vide impugned order confirmed the admissibility of whole of credit

. except Auto Cess amounting to Rs. 38,615/- and wrong car)y SJorward
of CENVAT Credit Rs.1445/- along with demand to pay interest at

© applicable rate on same and zmpbsed 100% penalty u/s. 122(1)(xvii) of
the CGST Act, 2017 which provides for penalty in case of failure to
Jfurnish information or documents called for by an officer in accordance

| with the provisions of this Act or the rules made there under or
furnishes false information or documents during any proceedings
under this Act.

- However, appellant contends that all the requested documents were
duly provided for verification and without any falsification to prove the
genuine admissibility of said credit and hence contends that no
benalty whatsoever be imposed under any provision of the Act, since

the admitted tax and interest has already been discharged by them in
 due time.,

/ \le{ter dated 03.01.20 was issued by department for TRAN-I

.

‘,,;..5; veﬁﬁcatzon In response to same they submitted on 24.01.20 all

\ ) fu%partmg documents, same was acknowledged by GST department.
&,
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- Intimation dated 03.09.21 (GST DRC 01A) was issued by adjudicating
authority citing grounds of non submission of proper documents to
verify TRAN-1 credit and requiring the appellant to pay the amount of
tax Rs.4214572/- along with applicable interest in full or file

~ submissions, if any by 06.09.21. They further submitted the response
against said intimation dated 06.09.21, which was acknowledged by
GST department.

- A show cause notice was issued to them on 10, 09.21. In response to
same they submitted their submissions on 27.09.21. Thereafter, the
adjudicating authority has confirmed the demand of Rs.40,060/-. They

- admitted said demand of Rs.40,060/- and discharged the same along
with applicable rate of interest under Section 50 of the CGST Act, 2017
vide form GST DRC 03'on 07.06.22.

- They referred Section 140 of the CGST Act, 2017 and produced
extracts of relevant section under which credit is transitioned.

- They referred Section '12‘2 of the CGST Act, 2017 and produced
extracts of relevant section.

- First notice was issued as a letter dated 03.01.20, requiring to submit
certain documents. In response to same they submitted a response on
24.01.20 along with all documents sought for.

- Thereafter, intimation of tax ascertained in Form GST DRC-01A was
issued on 03.09.21 ie. after approx. 1.6 years (19 months) citing
grounds “Taxpayer has not submitted proper document to verify the
TRAN-1 credit in spite of several reminders, hence his office is unable
to verify the eligibility/genuineness of TRAN-1 credit claimed by the
taxpayer”. In response to same they submitted their response on
06.09.21.

- Further, SCN issued on dated 10.09.21. They submitted their
submissions to SCN on 28.09.21. |

- The appellant has not missed out on submission, of any information or
documents sought. Further, they discharged the admitted tax arising
out of the order along with applicable interest through GST DRC 03.

- The order is clearly vocal of the fact that the applicant is in possession
of all the information ond documents and that the same has been
produced before the adjudicating authority for verification based on

which, the genuineness of the admissibility and the specific incorrect

\ Wt CiNrp,

claim of credit has been derived. Since the penalty j 1S CORS thﬁtzal no
penalty, therefore should be 1mposed on the ! }gpl 2 n: rrj‘ .
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In view of above submissions and grounds of appeal, the appellant has

made prayer as under : ‘ .

= That no penalty should be imposed under Section 122 (1)(xvii) of the

| CGST Act, 2017

= That the applicant shall Sully cooperate in cases where there is
genuinely a “failure or intentional Suppression” and prays that the
applicant is not demanded any penalties where there no “failure or
intentional suppression” and

- To be fair and not to discourage businessmen for the imposing

benalties on unjustified grounds.

4. Personal Hearing in the matter was held on 25.11.2022
wherein Mr. Dipesh Goplani, C.A. was appeared on behalf of the
‘Appellant’ as authorized représe_ntative. During P.H. he has stated that
they have nothing more to add to their written submissions till date.

Discussion and Findings :-

5(i). I have carefully gone through the facts of the case,
written submissions made by the “dppellant”. 1 find that the

“appellant had claimed transitional credit by filing TRAN-1 on

12.10.2017, for Rs.42,14,572/- (CGST) and Rs.21,61,253/- (SGST) and
to verify the admissibility of said transitional credit the appellant was
requested-to provide documents vide letter F. No. CGST/WS0604/TRAN
VERIFICATION/P-1/21/2019-20 dated 03.01.20. Further, GST DRC 01A
dated 03.09.21 of tax ascertained being payable under Section
73(5)/74(5) of the CGST Act read with Rule 142 (1A) of the CGST Rules
was issued to the \appellant. Thereafter, a Show Cause Notice dated
10.09.21 and corrigendum to SCN dated 11.02.22 was issued to
appellant, vide which proposed to demand and recover the transitional
credit of Rs.42,14,572/- & Rs.21,61,253/- with ihterest u/s. 50 and
penalty u/s. 122(1)(xvii) of the CGST Act, 2017. Further, I find from the
impugned order that the appellant vide letter dated 15.03.22 stated that
they have submitted all the documents for veriffcation of TRAN 1 and
vide letter dated 17.03.22 submitted that they do not want any personal
hearing and requested to verify TRAN 1 on the basis of documents

submitted by them. I find that after carry out the necessary verification

/Q_\»:f&_.‘(’_i_tf]’:ejﬂfavcjj.tgdlcatlng authority vide impugned order confirmed the demand of

e -~ . :~~\ '

; ;-iRS. 49!()60/- out of R_S.63,75,825/- (4214572 + 2161253) with interest
‘;“f_ ST en’l_’g’e;ction 50 and imposed penalty of Rs.40,060/- under the
AN
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provisions of Section 122(1)(xvii) of the CGST Act, 2017.

5(ii). The appellant in the present appeal has informed that
they have admitted the said demand of Rs.40,060/- as confirmed
vide impugned order. Accordingly the appellant has paid the said
amount of Rs.40,060/- with interest of Rs.39,722/- vide DRC 03
dated 07.06.22 by utilizing cash ledger by making debit entry No.
DC240622000019396 dated 07.06.22 and produced the copy of
DRC 03 in the present appeal proceedings. I find that the appellant
in the present appeal only disputing about the imposition of 100%
amount of penalty i.e. Rs.40060/-. The appellant has mainly
contended that they have submitted all the documents as and
when called for and not missed out on submission of any information
or documents sought. The appellant has further contended that all the
information and documents they possessed were produced before the
adjudicating authority fof verification and based on which incorrect claim
of credit was pointed out, therefore, no penalty should be imposed upon
them under Section 122(1)(xvii) of the CGST Act on the grounds of
failure to furnish information.

5(iii). Since, the appellant is mainly disputing about imposition
of 100% penalty vide impugned order, I hereby refer the relevant
provisions as under :
“Section 122. Penalty for certain offences.-
(1) Where a taxable person who- .
(xvii) fails to furnish information or documents called for by an officer
in accordance with the provisions of this Act or the rules made

thereunder or Jumnishes false information or documents during any

proceedings under this Acty

~ he shall be liable to pay a penalty of ten thousand rupees or an
amount equivalent to the tax evaded or the tax not deducted
under section: 51 or short deducted or deducted but not paid to the
Government or tax not collected under section 52 or short collected or
collected but not paid to the Government or input tax credit availed
of or passed on or distributed wrregularly, or the refund claimed

Sraudulently, whichever is higher.

———
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In view of above, according to the aforesaid provné/lons"? Seg:tron
120(1) (xvii) of the CGST Act, 2017 I find that lf anyv'tﬁab\l
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person fails in furnishing’ information or documents called for or
furnishes false " information/documents “then it attracts penalty of
Rs.10,000/- or amount equivalent to the input tax credit so availed. In
the instant case the adjudicating authority has pomted out that
transitional credit of Rs.40,060/- is inadmissible and same is admitted by
the appellant also. Accordingly, the adjudicating authority has imposed,
the equal amount of penalty of Rs.40,060/- on the appellant and which is;
as per the provisions of Section 122(1)(xvil) of the CGST Act, 2017.
However, I find that the appellant has contended in the present appeal
proceedings that they have submitted all the documents/information
“they possessed and based on which the department has confirmed the
admissibility of whole transitional credit except Rs.40,060/-
(38615+1445) only. Further, as regards to inadmissible credit of
Rs.38,615 of Auto Cess the appellant has contended that initially, Input
Tax Credit lying under each head i.e. CENVAT, VAT, including CESS’s etc.
were allowed to be transitioned to GST without any restriction: that
however later on Explanation 3 to section 140 of CGST Act, 2017 was
inserted clarifying the exclusron of any Cess not specifically provided,
from the expression “ellg|ble duties and taxes” to be carried forward
under GST with retrospective effect i.e. w.e.f. 01.07.2017.

5(iv). In view of above, I find that provisions of Section
122(1)(xvii) is very much clear vide which equrvalent amount of
penalty is imposed on appellant for non submission or failed to
' furnish information/documents called for., However, I find that ou’c
of the confirmation of total inadmissible credit of Rs.40,060/- the
transitional credit of Rs.38,615/- is pertains to Auto Cess which is
excluded from “eligible duties and takes” as per Section 140 of the
CGST Act, 2017. Therefore, for the Input Tax Credit denied on_this
ground, imposition of penalty equivalent to ITC denied is not
justified under fhe provisions of Section 122(1)(xvii) of the CGST
Act, 2017. As, said provision is applicable in the matter of taxable
person fails in providing details/documents called for in connection
with verification of admissibility of input tax credit or taxable
person provides false information. However, in the present matter,
it Is not the case as out of the total inadmissible credit of
E Rs40’66’0/; the credit of Rs.38,615/- is denied as it pertains to
‘GESS, Wthh l\\not admissible-in terms of explanation 3 to Section

\*14/0@ the CGST Act, 2017.
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6. In view of foregoing facts and discussions, I find that
since the ‘appellant’ neither furnishes false information nor fails in
furnishing information or documents called for, the penalty under Section
122(1)(xvii) of the CGST Act, 2017 is not justified in the instant case.
Therefore, I hereby set aside the impugned order’ for being not legal
and proper to the extent of imposition of penalty of Rs.40,060/- and
accordingly, I allow the appeal of the ‘Appellant’ to that extent

only.

7. wwfmﬁﬁﬁmwﬁwmaﬁ%%%wél
The appeal filed by the appellant stands disposed of in above

terms.

24 Oj/u
(Mihir Rayka)

Additional Commissioner (Appeals)
Date: 24 .03.2023
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Superintendent (Appeals)
CGST, Ahmedabad

To,

M/s. Bikes Auto,

Ramkrupa, Nr. Vijay Cross Road,
Opp. Gold Coin Flats, Drive In Road,
Navrangpura, Ahmedabad — 380 009

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Asst. Commissioner, CGST, Division-VI, Ahmedabad South.
5. The Superintendent (System), CGST Appeals, Ahmedabad.
7 Guard File.
7. P.A. File




